After cleaning up, Estle and Dunmire returned to the office.
Pobirk told them that since they had walked off the job, they had quit.
3 FMSHRC at 1334; Tr. 100, 164-5,. 222-4, 286, 291.  Dunmire replied that
he was not quitting or refusing to work, but was only refusing to be the
miner's helper.  Tr. 164.  Dunmire also told Pobirk that he did not
think the roof was safe and wanted the miner shut down while he set
timbers, established ventilation, and shoveled the ribs,  Tr. 164-5,
222-4, 291. Dunmire and Pobirk argued, and finally Pobirk stated that
Dunmire was terminated. Tr. 165. lp_/ Estle told Pobirk that he was
sick and was going to the doctor.  Tr. 102.  Estle and Dunmire left the
mine.  On the following Monday, March 3S when Estle attempted to present
his medical excuse to Troy Wills, Northern's area superintendant, Wills
told him that Northern considered Katie's walk out to have been a quit.

About three weeks later, Estle returned to the mine and told Wills
that he would drop the discrimination complaint that he had filed with
MSHA if Northern would rehire him. Wills responded that Estle could not
be rehired because if anyone else wanted to walk out, they could do it
and get away with it.

II.

We analyze first the central issue of whether Estle and Dunmire
were unlawfully discharged for engaging in a protected refusal to work.
We recognized in general terms the right to refuse work under section
105(c)(l) of the Mine Act In Pasula v* Consolidation Coal Co., 2 FMSHRC
2786 (1980), rev'd on other grounds sub nom. Consolidation Coal Co. v.
Marshall, 663 F.2d 1211 (3d Cir. 1981), and further developed the scope
of the right in Robinette v. United Castle Coal Co., 3 FMSHRC 803
(1981) .  We preface our analysis by briefly summarizing this area of
law, particularly in light of the Third Circuit's Consolidation Coal
decision. 11_/

Under Pasula and Robinette, a miner may refuse to work if he has a
good faith, reasonable belief that a hazardous condition exists.  A
miner's refusal may extend to "affirmative self-help", such as shutting
off or adjusting equipment, so long as the self help is reasonable as
well. Pasula, 2 FMSHRC at 2789-94; Robinette, 3 FMSHRC at 807-17.  As
we have previously indicated (Phelps Dodge Corp., 3 FMSHRC 2508, 2508 n,
1 (1981)), the court of appeals reversed Pasula solely on evidentiary
grounds, holding that the miner in question had been discharged for
engaging in unprotected activity.  Consolidation Coal, 663 F.2d at 1216-
21. We do not think that the Third Circuit's Consolidation Coal decision
is inconsistent with our general holdings in Pasula and Robinette.  On
the contrary, we read the court's opinion as a cautious approval of the
main outlines of the right to refuse work as developed in our decisions.

10/ Daniels and Pobirk denied that Pobirk told Dunmire that he was
fired, but the judge credited Dunmire's contrary account of the con-
versation (which Estle substantially corroborated (Tr, 100)), and we
affirm his resolution of this conflicting testimony.

ll/ In the decision under review, the judge did not discuss or apply
our Robinette decision.  However, his analysis is consistent with
Robinette, and the parties have presented their arguments to us in light
of that decision.  Accordingly, there is no need to remand for express
application of a Robinette analysis.

130ly, Northern's
